
The inadequacy of the law 
has fueled the frustration of em-
ployees such as Mr. Phason and 
Mr. Buterbaugh, who face steep 
odds in holding their former em-
ployers accountable.

In crafting the WARN Act, 
Congress did not provide for 
enforcement of the law, forcing 
workers to sue former employers 
that don’t provide the required 
notice.

 Making a case
A Blade analysis of 226 law-

suits fi led in federal courts 
across the country since 1989 
revealed that judges threw out 
more than half of the cases.

In the majority of those deci-
sions, judges cited loopholes in 
the law, ranging from companies 
that said they tried their best to 
give notice to employees to fi rms 
that claimed they couldn’t pre-
dict bad fi nancial times.

In 108 cases, WARN Act law-
suits resulted in settlements or 
with the courts siding with the 
displaced workers. But in dozens 
of those cases, workers received 
only pennies on the dollar of 
what they felt they were owed.

The law requires companies 
to pay employees up to 60-days 
pay when they fail to provide 
proper notice.

In November, 2004, U.S. Dis-
trict Judge James Carr in Toledo 
begrudgingly approved a settle-
ment that paid $375 each to em-
ployees of National Machinery 
Co. who lost their jobs when the 
Tiffi n factory closed without no-
tice in late 2001.

Several of the workers, who 
had claims for more than $4,000, 
devoted most of their working 
lives to National Machinery 
and were never recalled when 
the plant reopened under a new 
name a few months later.

In court, Judge Carr labeled 
the settlement a “pittance” but 
told the angry workers it was the 
best they could expect under the 
weak federal law.

 Calls for reform
Lawyers and worker advo-

cates say there are hundreds 
of instances each year when 
workers have been laid off with 
little or no notice, but attorneys 
declined to pursue lawsuits 
because of loopholes in the law 
and diffi culty in collecting a 
judgment.

The three leading Democratic 
presidential candidates reacted 
to The Blade’s investigation by 
calling for reform of the WARN 
Act.

U.S. Sen. Hillary Clinton of 
New York said if elected presi-
dent, her administration would 
pursue efforts to update the 
law to “refl ect the realities of the 
modern economy.”

“The Blade’s fi ndings high-
light that the legislation is not 
achieving its goals, and that the 
legislation needs to be updated 
and improved to better serve the 
needs of U.S. workers,” she said 
in a statement.

Former U.S. Sen. John Ed-
wards of North Carolina said: 
“Families’ hold on the middle 
class is more precarious than 
ever — the chances that an aver-
age person will experience a 50 
percent or larger drop in income 
has more than doubled since the 
1970s.”

“We need to strengthen 
the WARN Act, including its 
enforcement, so it provides 
working Americans with the 
fair notice Congress intended 
when jobs are downsized or 
outsourced,” Mr. Edwards said 
in a statement.

U.S. Sen. Barack Obama of 
Illinois said when factories shut 
down, it’s the government’s job 
to “step up on behalf of the un-
employed.”

“We must give the WARN Act 
teeth, to ensure that workers are 
not left in the lurch without a job 
or a paycheck,” Mr. Obama said 
in a statement.

The leading Republican can-
didates for President did not re-

spond to requests for comment.
U.S. Sen. Sherrod Brown (D., 

Ohio) said he plans to pursue an 
overhaul of the WARN Act.

“We should reconsider this 
law that has not served the 
public the way an overwhelming 
number of House members and 
senators thought it would,” Mr. 
Brown said.

Companies operating in the 
United States are covered by 
the WARN Act if they have 100 
or more full-time workers at 
one location. The law requires 
employers to provide notice 60 
days before a plant closes if 50 
or more employees lose their 
jobs.

The activists who pushed 
in the 1980s for passage of the 
WARN Act said the law has pro-
vided a cushion to tens of thou-
sands of workers when compa-
nies comply with the statute.

But they indicated that when 
fi rms exploit problems in the 
law, they intensify the alienation 
of workers who feel abandoned 
by their employers and their 
government.

Pro-business groups and cor-
porate attorneys acknowledge 
that some companies game the 
WARN Act by fi nding ways to 
cut workers without violating 
the law.

“We have seen companies 
out there that lay off 45 people 
a quarter; they just keep click-
ing away at it until they get to 
that 500-employee fi gure that 
they want to get to over a year 
and a half,” said Mark Wilbur, 
president and chief executive 
offi cer of Employers Group, a 
Los Angeles-based personnel 
consulting fi rm.

“Some people call it a loop-
hole. The reality is it’s the way 
the law is written. If you don’t 
like the law, write your legisla-
tor,” Mr. Wilbur added.

The time has arrived for Con-
gress to close loopholes and put 
more “teeth” into the WARN Act, 
said Julie Hurwitz, former ex-
ecutive director of the Sugar Law 
Center for Economic and Social 

Justice — a nonprofi t law center 
based in Detroit that has focused 
for 16 years on enforcement of 
the WARN Act.

“There is a lot of anger out 
there,” she said.

 Meridian Rail
On Dec. 31, 2003, manage-

ment at the Meridian Rail plant 
in Chicago Heights, Ill., sent its 
149 workers a letter: The factory 
was closing and their last day of 
work would be Jan. 7, 2004.

“Mad as hell” is how Clifford 
Rush described his reaction.

He had worked since 1973 
at the plant, which made rail 
products including switches and 
freight railcar wheels.

Two weeks before sending 
employees the letter, the own-
ers of Meridian had a handshake 
deal to sell the company’s assets 
to an Alabama-based corpora-
tion, VAE Nortrak.

The sale to Nortrak took place 
on Jan. 8, 2004.

Nortrak didn’t rehire 37 work-
ers, including Mr. Rush and other 
offi cers of the United Steelwork-
ers of America Local 7234, when 
the plant reopened.

Mr. Rush, who couldn’t fi nd 
a job for two years, learned the 
Department of Labor had no 
enforcement power over the 
WARN Act.

He and other workers sued 
Meridian in 2005. A federal judge 
last year sided with the com-
pany, but in March an appeals 
court overturned the decision. 
The former Meridian employees 
continue to wait for the money 
they say they are owed.

Mr. Rush said the Department 
of Labor should enforce the 
WARN Act.

“I pay taxes. The government 
should work for me. The De-
partment of Labor should have 
the authority to say, ‘Hey, you 
violated the law,’ and impose 
fi nes on companies. I feel that 
will stop these companies from 
doing this,” he said.

“I gave my whole life to that 
company. It was not the fi rst 

time we had been sold, but it 
was the fi rst time we had been 
treated that way — to get a slap 
in the face,” Mr. Rush added.

 Mortgage Lenders
With major changes in the 

U.S. economy over the last two 
decades, sudden plant closings 
and major layoffs have spread 
from blue-collar workers to 
white-collar workers.

Melissa Goyette quickly 
moved up the ranks at Mort-
gage Lenders Network, a rap-
idly growing mortgage lending 
company based in Middletown, 
Conn.

But faster than her own cor-
porate rise, the 24-year-old Ms. 
Goyette lost her high-paying job 
in early January.

A week before her layoff, Ms. 
Goyette said management told 
employees in her division that 
their jobs were safe despite 
chatter about problems with 
the lending markets because of 
slowing home sales and increas-
ing foreclosures.

“They weren’t very honest 
with the staff of the company 
about what was going to be 
happening in the upcoming 
weeks,” said Ms. Goyette, who 
worked for Mortgage Lenders 
Network for nearly two years. 
In 2006, she said she made 
$70,000 as a senior production 
coordinator.

On Jan. 23, after Mortgage 
Lenders Network had terminat-
ed hundreds of its employees, 
management belatedly fi led a 
WARN Act notice with the Con-
necticut Department of Labor.

Last month, two former Mort-
gage Lenders Network employ-
ees fi led a lawsuit against the 
company’s owners on behalf of 
its 1,200 laid-off employees, as-
serting that the lender violated 
the WARN Act. The case is pend-
ing.

Some notice, Ms. Goyette said, 
would have given employees 
time to look for new jobs and get 
their fi nances in order.

Instead, Ms. Goyette and 
many of her colleagues were 
forced to settle for lesser jobs 
to continue earning paychecks. 
Ms. Goyette said she has taken 
a big pay cut in her new job as 
a fi nancial administrator with 
Bond Financial Services in Long-
meadow, Mass.

As former Mortgage Lenders 
Network employees struggle to 
return to solid fi nancial foot-
ing, Mitchell Heffernan, the 
company’s president, continues 
to enjoy a luxurious lifestyle, 

despite the fact that his business 
is in the midst of bankruptcy 
proceedings.

Mr. Heffernan owns a $2.73 
million, 7,828-square-foot co-
lonial home in the exclusive 
Hamburg section of Lyme, 
Conn., according to the city as-
sessor. He also owns a nearby 
horse barn on nearly 11 acres 
of land, valued at $881,000, and 
six vehicles, including an Aston 
Martin, a Range Rover, and a 
Cadillac Escalade.

Connecticut Attorney General 
Richard Blumenthal, in an April 
news release, said he intended to 
criminally prosecute Mr. Heffer-
nan for failing to pay 61 employ-
ees up to $2.5 million in wages. 

Mr. Heffernan’s attorney, Rob-
ert Scandone, last week declined 
to comment.

 Comm Comm
When a company abruptly 

closes a plant or lays off a large 
number of employees, the bur-
den of proof is on the workers 
to show the WARN Act was vio-
lated.

It is a diffi cult task, and even if 
former employees succeed, col-
lecting the money owed to them 
is another huge hurdle — as 
Richard and Rebecca Buter-
baugh and 129 of their former 
co-workers learned.

On May 8, 2002, their em-
ployer — Communications & 
Commerce LLC, a help-desk call 
center in Indiana, Pa., known 
as Comm Comm — closed 
abruptly.

The employees knew their 
employer had fi nancial troubles. 
A year earlier, Comm Comm lost 
its biggest client, VoiceStream, 
causing a brief layoff, and then 
struggled to obtain new business 
in late 2001 and 2002.

Employees, though, said the 
company was hiring even in the 
week before it shut down, mak-
ing the surprise closure even 
more diffi cult to understand.

The employees sued for 
60-days wages, claiming they 
weren’t given notice before the 
layoffs. They also sought un-
paid signing and performance 
bonuses, overtime wages, and 
reimbursement for unpaid 
medical bills.

In total, the former employees 
felt that Comm Comm owed 
them more than $1 million.

They soon encountered one of 
the key weaknesses of the WARN 
Act — identifying a solvent 
company that’s obligated to pay 
what’s owed to ex-workers.

To win their lawsuits, the 

workers had to prove that Barry 
Reese and Ralph Reese, the 
former owners of the parent 
company of Comm Comm, con-
trolled and made the decisions 
that led to the shutdown.

Nearly four years after Comm 
Comm’s sudden layoff, lawyers 
for the workers questioned 
whether they could legally hold 
the Reeses responsible. Weighing 
the odds, the attorneys negoti-
ated a settlement of $170,000 for 
the displaced employees. About 
$10,000 was for unpaid bonuses, 
overtime, and medical bills.

The settlement included legal 
and administrative fees, leaving 
about $112,000 for the former 
employees to divide. That repre-
sented about 13 days of pay, well 
short of the 60 days required 
under the law.

Jeffrey Balicki, an attorney 
who represented Comm Comm 
and the Reese brothers in the 
WARN Act lawsuit, said the set-
tlement was not an admission 
of wrongdoing by the former 
owners.

Mr. Balicki said the owners 
contended the sudden closure 
was necessitated by the fact that 
the company’s lenders abruptly 
cut off the business’ line of 
credit, a circumstance the own-
ers could not have predicted.

“Clearly, it’s a very defensible 
case,” Mr. Balicki said. “They 
just settled because of where 
they were at the time in their 
lives with that litigation and just 
wanting to bring closure to it 
and retire and move on to other 
things.”

 Severance waivers
One way that companies have 

avoided their responsibilities 
under the WARN Act is by re-
quiring employees to waive their 
rights under the law when they 
are terminated in exchange for 
severance pay — without tell-
ing them they are entitled to 
up to two months wages under 
federal law.

The use of waivers by compa-
nies that want to escape WARN 
Act liability is a loophole that 
Congress should close, said John 
Philo, legal director for the Sugar 
Law Center for Social Justice, 
the nonprofi t law center that 
publishes an annual guide to the 
WARN Act.

“Companies essentially 
are holding people economi-
cally hostage,” Mr. Philo said. “If 
companies give one, two, three 
weeks’ severance, people need 
it. They suddenly are being laid 
off. If they sign the waiver, they 
don’t get the 60-days notice like 
they are entitled to. It really puts 
them in a Catch-22.”

Kathryn Sanborn lived that 
confl ict.

As a midlevel executive for 
EPIX, an employee leasing fi rm 
in Tampa, Fla., Ms. Sanborn was 
summoned to the human re-
sources offi ce on Aug. 27, 2002.

EPIX had decided to “down-
size.”

“I was one of 60. They took 
me to my desk and I packed up 
my personal belongings, and 
they walked me to my car,” she 

+

+

+

+

SECTION A, PAGE 8                   WITHOUT WARNING  THE BLADE: TOLEDO, OHIO t SUNDAY, JULY 15, 2007 

+

CHRONICLE OF A WEAK FEDERAL LAW

SOURCES: Legislative History of the WARN Act and The Library of Congress THE BLADE

1973 — U.S. Sen. Walter 
Mondale, a Minnesota 
Democrat, introduces the 
first bill requiring 
employers to give workers 
notice of plant closings 
and major layoffs.

April, 1988  — Congress 
approves an international 
trade bill that includes 
provisions requiring many 
employers to provide 
60-days notice of plant 
closings and mass layoffs.

June, 1988 —
U.S. Sen. Howard 
Metzenbaum, an 
Ohio Democrat, 
introduces the 
”plant-closing” 
provisions as a 
separate bill.

February, 1993 — Government 
Accountability Office releases a report, 
“Worker Adjustment and Retraining 
Notification Act Not Meeting Its Goals.” 
The report finds a lack of enforcement 
and that too few employers are 
required to follow the law.

November, 1985 — 
Congress holds its first 
vote on the “plant-
closing bill,” which would 
require at least 90-days 
notice. By a 208-203 
vote, the House of 
Representatives defeats 
the measure.

May, 1988 — President 
Ronald Reagan vetoes the 
trade bill and cites the 
sections requiring plant- 
closing notices as one of his 
reasons. The House 
overrides Mr. Reagan’s veto, 
but the Senate does not.

July 6, 1988 — 
The Senate votes 
72-23 to approve 
the bill, and the 
House follows
a week later,
also by a 
veto-proof margin.

Aug. 4, 1988 — The Worker Adjustment 
and Retraining Notification Act — known 
as the WARN Act — becomes law 
without President Reagan’s signature. 
President Reagan, in a statement, says 
the WARN Act is “counterproductive,” but 
he allowed it to become law to gain 
support in Congress for a trade bill he 
was pushing.

March, 1994 — Senator 
Metzenbaum proposes 
amendments to the WARN Act to 
provide additional notice, 
enforcement by the U.S. 
Department of Labor, and require 
WARN Act compliance by more 
employers. The amendments 
never become law.

September, 2003 — 
Government 
Accountability Office 
releases a report finding 
that only one-quarter of 
the 8,350 plant closings 
in 2001 were subject to 
the WARN Act.
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Melissa Goyette, above, and about 1,200 of her co-workers lost 
their jobs with Mortgage Lenders earlier this year. She now 
works in a lower-paying job with Bond Financial Services in 
Longmeadow, Mass.  Mortage Lenders currently operates out 
of an offi ce building, left, in Rocky Hill, Conn.

WARN ACT LAWSUITS
The Blade examined 226 lawsuits 
filed since 1989 by workers 
claiming the WARN Act had been 
violated by their companies. Federal 
judges dismissed 118 of the cases. 
They ruled in favor of workers or 
settlements were reached in 108 
cases. Settlements were usually 
pennies on the dollar of what 
workers felt they were owed.

SOURCES: Federal court records,
LexisNexis, Sugar Law Center
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118 cases
(52.2%)

108 cases
(47.8%)

Thrown out by judges largely 
because of loopholes in the law.

Court rulings in favor of 
workers, or settlements.
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