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recalled.
A week later, the employees 

who lost their jobs received 
an overnight letter with a legal 
document enclosed.

Former employees would be 
paid a week of severance for 
each year they had worked at 
EPIX — but only if they waived 
their rights to sue.

Ms. Sanborn signed and she 
received two weeks of severance 
pay.

Later, Ms. Sanborn contacted 
the Sugar Law Center.

“After checking with the [De-
partment of Labor], we under-
stand that EPIX is in violation 
of the WARN Act and we would 
like to pursue our legal rights,” 
she wrote.

But because she and several 
other former EPIX employees 
had signed waivers, they could 
not prevail in court.

Stuart J. Miller, a New York 
City lawyer who specializes in 
representing workers in WARN 
Act lawsuits, said he encounters 
the problem regularly.

“When they call me, it is 
too late,” he said. “Employees 
should not be allowed to release 
the company of his or her WARN 
claim without an explicit state-
ment in the release that says 
there is a WARN Act and you 
may have a claim, and you are 
waiving that claim as well.”

 The plant-closing bill
Many of the issues that work-

ers grapple with when they 
lose their jobs are rooted in the 
compromises made in 1988 as 
Congress fi ercely debated what 
many called the “plant-closing 
bill.”

To win passage of the WARN 
Act, Democratic U.S. Sen. 
Howard Metzenbaum of Ohio 
and his allies compromised 
— shortening the notice period 
from as much as six months to 
60 days, exempting many small 
businesses, and allowing com-
panies to avoid liability if they 
were seeking capital to remain 
afl oat.

The WARN Act took effect 
without President Reagan’s sig-
nature — the only bill in his two 
terms that became law without 
his signature.

“In cutting back enough to 
obtain a veto-proof margin, we 
obviously weakened the bill con-
siderably,” said James Brudney, a 
law professor at Ohio State Uni-
versity who was chief counsel for 
the U.S. Senate subcommittee 
on labor from 1987 to 1992.

The Government Account-
ability Offi ce, the nonpartisan 
investigative arm of Congress, 
has examined the WARN Act 
twice.

In 1993 and again in 2003, the 
GAO found major fl aws in the 
law and recommended Congress 
take action to reform it.

The 1993 report concluded 
that although workers under the 
WARN Act were more likely to 
get notice of an impending layoff 
or plant closing, many employ-

ers ignored the law and others 
did not give notice because of 
exemptions and loopholes.

Of the 650 major layoffs ana-
lyzed from 1989 to 1993, 415 
were exempt from the require-
ments of the law, often because 
the layoff didn’t impact at least 
one-third of a company’s work 
force, a WARN Act require-
ment.

Shortcomings cited
The GAO’s 1993 report recom-

mended several changes to the 
law, most notably that Congress 
should consider giving the De-
partment of Labor the power to 

enforce it.
But in 1994, the GOP regained 

control of Congress and the 
new majority had no interest in 
strengthening a weak, worker-
protection law.

A decade later, another GAO 
report found many of the same 
shortcomings.

The 2003 study focused on 
2001. It found that only one-
quarter of the 8,350 plant clo-
sures or mass layoffs that year 
were subject to the WARN notice 
requirements.

Only about one-third of the 
employers provided proper 
warning in the instances in 
which notice was required, the 

study found.
As a result, GAO recommend-

ed Congress consider amending 
the WARN Act to simplify the 
calculation of when companies 
had to provide notice and make 
the law more precise.

The study also said the 
Department of Labor should 
educate employers and workers 
about their rights and obliga-
tions under the law.

Since its passage in 1988, there 
have been numerous attempts 
to reform the WARN Act and 
make it more effective.

In March, 1994, Mr. Metzen-
baum offered the most signifi -
cant makeover of the WARN Act. 

He proposed:
w Extending the notice period 

from 60 to 90 days for the largest 
layoffs.

w Providing WARN protection 
to more employees by lowering 
the minimum number of layoffs 
that trigger notices and includ-
ing part-time workers in that 
calculation.

w Allowing the Department of 
Labor to bring lawsuits on behalf 
of displaced workers.

But Mr. Metzenbaum’s efforts 
to amend the WARN Act never 
gained traction in the Senate. He 
did not seek re-election in 1994.

Ten years later, U.S. Sen. 
Tom Daschle, a Democrat from 
South Dakota, introduced a bill 
aimed at restricting the move of 
jobs from the United States to 
other countries. The proposal 
included changes to the WARN 
Act.

Mr. Daschle, the Democratic 
leader in the Senate, was joined 
in his reform effort by a num-
ber of Democratic senators, 
including Ms. Clinton and Mr. 
Edwards.

The bill would have expanded 
the number of workers covered 
by the law, extended the notice 
period to 90 days, required 
employers to educate workers 
about their rights under the 
WARN Act, and forced employ-
ers to provide notice when mov-
ing jobs overseas.

The U.S. Chamber of Com-
merce fought the changes, the 
bill died, and Mr. Daschle was 
ousted in his re-election bid in 
2004.

“The legislation contained 
several measures designed to 
strengthen the WARN Act and 
remove loopholes that had left 
so many workers without its 
protections,” Ms. Clinton said 
in a statement to The Blade last 
week.

Mr. Obama, when he was a 
member of the Illinois Senate, 
worked to increase enforce-
ment of the WARN Act by 
requiring the Illinois Depart-
ment of Employment Security 
to annually notify employers of 
their responsibilities under the 
WARN Act.

“Now, I believe we must act 
at the federal level to close the 
loophole that allows employers 
to disregard the WARN Act with-
out penalty,” Mr. Obama said 
last week in a statement.

 Early signs of trouble
In the 1980s, as a wave of plant 

closings around the nation hit 
the Midwest and Northeast espe-
cially hard, Greg LeRoy worked 
for a Chicago-based group that 
tried to keep factories open.

Mr. LeRoy recently told The 
Blade he and other veterans of 
the movement saw problems 
with the WARN Act when it took 
effect in 1989.

The 60-day notice require-
ment isn’t long enough for com-
munities to try to save a plant 
from closing and the loopholes 
are big, said Mr. LeRoy, president 
of the Washington-based non-
profi t group Good Jobs First.

“To us, those were quite pre-
dictable when the dust settled 
on the very watered-down ver-
sion of it,” he said.

Robert Baugh, a high-ranking 
offi cial at the AFL-CIO, has used 
plant closing data to document 
the number of jobs lost because 
of international trade.

Mr. LeRoy and Mr. Baugh have 
not given up hope that Congress, 
now controlled by Democrats af-
ter 12 years of Republican rule, 
will reform the law.

“I want to make it stick,” said 
Mr. Baugh, who is executive 
director of the AFL-CIO’s Indus-
trial Union Council. “I want it for 
smaller fi rms. There should be 
some teeth in this thing.”

Ohio’s Senator Brown — a 
member of the Senate Commit-
tee on Health, Education, La-
bor, and Pensions — said the 
changes he is studying include 
giving the Department of Labor 
enforcement power, making 
more companies covered by 
the notice requirements, and 
perhaps boosting the penalty 
for employers that violate the 
WARN Act.

Tom Kummerer is among the 
workers across the nation who 
hope that Congress takes action 
to close loopholes in the law.

Mr. Kummerer began work-
ing for National Machinery Co. 
in Tiffi n in 1977 and worked his 
way up from the boiler room to 
the purchasing department.

He lost his job without notice 
when the plant closed in De-
cember, 2001.

“I just feel like there is too 
much of this going on under-
neath the radar in the United 
States. Something has to be done 
to stop it,” he said.

Contact James Drew at:
jdrew@theblade.com

or 419-351-2004.
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WASHINGTON — On the 
evening of June 30, 1987, Dan 
Quayle rushed out of the U.S. 
Senate dining room.

Mr. Quayle, the Indiana Re-
publican who would become 
vice president in 1989, had been 
eating his dinner salad when he 
heard that backers of a bill he 
had been assigned to kill were 
making changes so it would 
pass.

The bill, which had been 
wrapped into an international 
trade measure, would require 
larger companies to notify their 
workers 60 days before they 
closed a plant or laid off most of 
their workers.

Business groups, the GOP, and 
some Democratic senators from 
the South and West wanted it 
dead.

Arriving on the fl oor of the 
Senate, Mr. Quayle complained 
that supporters of the bill were 
maneuvering behind his back.

The bill’s sponsor, Democrat 
Howard Metzenbaum of Ohio, 
told Mr. Quayle: “Yeah, and I’ve 
picked up three more votes.”

A year later, Mr. Metzenbaum 
and his allies would get enough 
votes to make the Worker Ad-
justment and Retraining Notifi -
cation Act, known as the WARN 
Act, a law.

The fi nal product, however, 
would be a far cry from what its 
supporters wanted.

In 1985, the House of Rep-
resentatives debated a bill to 
require 90-days notice before a 
shutdown or layoff affecting 50 
or more employees.

But the House defeated the 
bill by a fi ve-vote margin.

“The defeat, in a strongly 
Democratic House, of legislation 
that was such a high priority for 
organized labor, came as a real 
shock,” said James Brudney, a 
law professor at Ohio State Uni-
versity who was chief counsel for 
the U.S. Senate subcommittee 
on labor from 1987 to 1992.

Shortly before the vote, Bill 
Brock, a former GOP congress-
man who was President Ronald 
Reagan’s secretary of labor, 
walked the House fl oor, urging 
members to defeat the bill so a 
task force could study the issue 
more.

By 1987, with the number of 
plant closings rising, Mr. Met-
zenbaum and U.S. Rep. William 
D. Ford of Michigan introduced 
the bill again, this time requiring 
that companies give 90 to 180- 
days notice of plant closings or 
major layoffs, depending on the 
number of employees affected.

The Reagan Administration, 
business groups, and conserva-
tive Democrats lined up to fi ght 

the bill, which was wrapped into 
an international trade bill.

To mollify Democratic U.S. 
Sen. Lloyd Bentsen, who was 
worried that the mandatory 
notice provisions would cause 
President Reagan to veto the 
international trade bill, Mr. 
Metzenbaum and Sen. Edward 
Kennedy of Massachusetts tried 
to broker a compromise.

They lowered the notice peri-
od to 90 days, exempted compa-
nies if they could show they were 
fi nancially failing, and exempted 
fi rms that laid off less than one-
third of their employees.

Opponents referred to the bill 
as a “Marxist economist’s dream” 
and  “garbage” that “represents 
the worst of America.”

The backers of the bill cited 
a 1987 Department of Labor 

report that found in two of three 
major layoffs, workers received 
no notice. 

Congressman Ford ques-
tioned why anyone would op-
pose giving workers “a chance 
to prepare for the tremendous 
economic shock of job loss.”

To win votes, Mr. Metzen-
baum compromised more. He 
eliminated the mandate for 
companies to disclose informa-
tion about planned layoffs and 
closings, exempted smaller busi-
nesses by covering only compa-
nies with at least 100 full-time 
employees, and reduced the no-
tice period from 90 to 60 days.

In the spring of 1988, three 
Democrats running for presi-
dent — Jesse Jackson, Al Gore, 
and Michael Dukakis — en-
dorsed the bill.

But President Reagan vetoed 
the international trade bill, 
claiming that if the WARN pro-
visions had been in effect from 
1982 to 1986, 500,000 fewer jobs 
would have been created.

Ten days later, Mr. Metzen-
baum introduced the same 
WARN Act provisions as a sepa-
rate bill.

Heated debate followed.
“It is the concern of the Ameri-

can people,” said Mr. Metzen-
baum from the Senate well, his 
voice rising. “It is an indication 
of their fairness and their con-
cern and their compassion and 
their willingness to treat workers 
who have given of their bodies 
and themselves over a period of 
years to give them notice when 
the plant is closed.”

Sen. Orrin Hatch (R., Utah) 

shot back, claiming the WARN 
Act was a “lawyers’ delight bill” 
that only Democrats could em-
brace.

“They love lawyers. They love 
litigation,” he said.

The Senate and House ap-
proved the bill in July, 1988, and 
the WARN Act became law with-
out President Reagan’s signature, 
the only bill to do so during his 
presidency.

“Workers should be given as 
much notice as possible when 
a business is forced to resort to 
layoffs, or to close altogether. 
Compassion demands no less,” 
President Reagan said after 
he allowed the WARN Act to 
become law. “But the federal 
government’s mandating that 
businesses under virtually all 
conditions must give 60-days 
notice ... is not a proper course.”

Mr. Reagan said he allowed 
the bill to become law so he 
could gain political support for 
trade legislation he was seeking.

At the time the bill was passed, 
Mr. Dukakis held a big lead in the 
polls over his GOP presidential 
opponent, Vice President George 
H.W. Bush, who would become 
the nation’s 41st president.

“The scuttlebutt we heard 
about the politics of the bill 
fi nally moving in the summer 
of ’88 was Bush 41 really, really, 
really wanted that off the table 
for the fall election,” said Greg 
LeRoy, who worked for a Chi-
cago-based group that assisted 
activists around the nation try-
ing to keep factories open.

“He did not want to be the guy 
tagged with the label of being in 
the administration that wouldn’t 
even give people enough notice 
to make sure they got their un-
employment insurance forms 
fi lled out,” Mr. LeRoy added.

Contact Steve Eder at:
seder@theblade.com

or 419-304-1680.

Compromises diluted bill’s original intent
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U.S. Sen. Howard Metzenbaum (D., Ohio), left, with Gov. Richard Celeste before a Senate sub-
committee hearing in 1987, played a key role in securing passage of the federal WARN Act.

Metzenbaum, other backers
faced uphill climb in Capitol 

Sen. Dan Quayle, left, worked 
to defeat plant-closing legis-
lation in Congress, while U.S. 
Rep. William Ford (D., Mich.) 
was instrumental in the push 
to pass the WARN Act.

SPECIAL TO THE BLADE/JIM STERN

Kathryn Sanborn, who was laid off by EPIX, an employee leasing fi rm in Tampa, Fla., accepted a 
severance-pay package that required her to waive her right to sue her former employer.

PRESIDENTIAL CANDIDATES SOUND OFF ON THE WARN ACT
“I am deeply concerned by The Blade’s fi ndings. Congress passed the WARN Act to protect workers and their 
families from the harmful effects of sudden plant closings and mass layoffs. The notice was designed to give 
workers an opportunity to adjust to the imminent loss of employment and to obtain the retraining necessary 
to compete in the job market. The Blade’s fi ndings highlight that the legislation is not achieving its goals, and 
that the legislation needs to be updated and improved to better serve the needs of U.S. workers.”

CSen. Hillary Clinton, New York Democrat

“When factories shut down, it’s the government’s job to step up on behalf of the unemployed. The least the 
federal government can do is to require that employers give their workers 60 days’ notice if they determine 
they must close a plant. Failing to give the Department of Labor enforcement power has allowed employers 
to wink at the courts as they circumvent the law, and it’s tough to hold them accountable after the corpora-
tion has dissolved. We must ensure that workers receive as much notice as possible if employers anticipate 
layoffs, and we must also retrain them to re-enter the workplace as quickly as possible.”

CSen. Barack Obama, Illinois Democrat

“Families’ hold on the middle class is more precarious than ever — the chances that an average person 
will experience a 50 percent or larger drop in income has more than doubled since the 1970s. We need to 
strengthen the WARN Act, including its enforcement, so it provides working Americans with the fair notice 
Congress intended when jobs are downsized or outsourced.”

VFormer Sen. John Edwards, North Carolina Democrat

Republican presidential candidates Mitt Romney, former Massachusetts governor; Sen. John McCain of Arizona, and Rudy 
Giuliani, former New York City mayor, did not respond to requests for interviews from The Blade.
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